INTRODUCTION {#sec1}
============

Surrogacy is a contentious yet widely used technology for reproduction. It is a practice through which a woman, by prior agreement with the intended parent(s), intentionally becomes pregnant, carries, and gives birth to a child that she does not pretend to parent. In 'traditional surrogacy', the surrogate contributes with her own egg. In turn, in 'gestational surrogacy', a fertilized egg is implanted in the surrogate. In addition, surrogacy may be altruistic or commercial, depending on whether the surrogate gets paid for her labor.^[1](#fn1){ref-type="fn"}^

Surrogacy requires changes in the legal regulation of parentage and challenges traditional accounts of motherhood, parenthood, pregnancy, and the family. Traditionally, the law recognized natural parentage and adoption as the two models of a parent--child legal relationship. The legal recognition of surrogacy entails that the model of parenthood by intent is a possible basis of a parent-child legal relationship.^[2](#fn2){ref-type="fn"}^ Thus, parenthood need no longer be only a biological fact, but a socially constructed status derived from the consent and the intention to become a parent.

The legal status of surrogacy varies across countries and regions. Some countries completely ban it^[3](#fn3){ref-type="fn"}^; others only allow for altruistic surrogacy---sometimes accompanied by payment of 'reasonable expenses' to the surrogate.^[4](#fn4){ref-type="fn"}^ In turn, a few countries allow for both altruistic and commercial surrogacy. Finally, in many countries, the legal status of surrogacy is uncertain: it is not expressly prohibited nor permitted.

In Latin America, the legal regulation of surrogacy is not uniform. Some states in Mexico allow for both commercial and altruistic surrogacy.^[5](#fn5){ref-type="fn"}^ Brazil has two resolutions allowing for altruistic surrogacy.^[6](#fn6){ref-type="fn"}^ In most of the rest of the region, however, the legal status of surrogacy agreements is uncertain: it is neither expressly prohibited nor permitted.^[7](#fn7){ref-type="fn"}^ Thus, legal uncertainty is the rule in Latin America. This means that, where surrogacy agreements are celebrated, its validity is left to judicial discretion. On the one hand, judges may consider surrogacy agreements void because of lack of contractual object or its illegality: body parts and humans cannot be traded. In contrast, on the other hand, in the absence of an express prohibition, other courts allow for intentional parenthood. In fact, for example, in Argentina and Colombia judges have recognized the validity of the agreements, sometimes by making reference to the best interests of the child principle.^[8](#fn8){ref-type="fn"}^ In addition, in the middle of these two extremes, many courts would deny parenthood to the intending parents by invoking the *mater certa semper est* principle---law recognizes motherhood on the basis of the biological fact of pregnancy that leads to a presumption *lege et de lege* that the mother of a child is the woman who gave birth.^[9](#fn9){ref-type="fn"}^ This denial would not mean that the intending parents cannot eventually be recognized as the legal parents of the child: in some countries, adoption is used to establish legal parentage of the intending parents. To do so, they would have to go through a complex legal process involving several steps. If the surrogate woman is married, family law usually assumes that her husband is the father of the child. The surrogate--s husband is to contest his paternity invoking lack of biological link or of consent to insemination. If that proceeds, the intending father could recognize the child---the same would apply if the surrogate were single. Finally, his partner should go for spousal adoption. If surrogacy was gestational and the intending mother contributed with her genetic material, she would be adopting her own biological child, which would entail a violation of adoption rules.^[10](#fn10){ref-type="fn"}^ Finally, because of this uncertainty, sometimes the intending mother is directly registered as the one that gave birth to the child---but criminal codes consider this behavior a crime.^[11](#fn11){ref-type="fn"}^

Traditionally, in Latin America, following the continental tradition, this uncertainty about the legal status of surrogacy would have been treated as any other issue involving parentage, that is, as a family law matter that ought to be regulated mainly by Civil Codes. In the last years, however, it has been argued that private law has been constitutionalized, which means that private law matters ought to be analysed and regulated under the framework of constitutional fundamental rights.^[12](#fn12){ref-type="fn"}^ Moreover, most countries have even incorporated human rights treaties to their constitutions, which means that they are binding law for local courts.^[13](#fn13){ref-type="fn"}^ In light of this and of the uncertainty about the legal status of surrogacy, and given that most countries in Latin America are parties to the American Convention on Human Rights (ACHR),^[14](#fn14){ref-type="fn"}^ in this article I discuss whether a complete ban on surrogacy is compatible with the Inter-American Human Rights System. Surrogacy has not yet been discussed by the Inter-American Court of Human Rights (IACtHR). Thus, I examine this question under the framework of the 2012 IACtHR reproductive rights landmark decision in *Artavia Murillo v. Costa Rica*, where the Court held that a complete ban on assisted reproductive technologies interferes with the right to a private and family life, which comprises the decision to become a parent, as well as access to the means to materialize that private decision.^[15](#fn15){ref-type="fn"}^ The article will proceed as follows. In Section [I](#sec2){ref-type="sec"}, [I](#sec2){ref-type="sec"} will argue that surrogacy agreements can be seen as an exercise of the right to privacy recognized by the ACHR. Nevertheless, I shall explain that, given that there are no absolute rights under the ACHR, this right may (or may not) be restricted in the name of other values. In Section [II](#sec3){ref-type="sec"}, [I](#sec2){ref-type="sec"} will consider three potential objections to surrogacy agreements, which I call 'corruption objections'---surrogacy denigrates the nature of what is being exchanged: essentialism, perfectionism, and commodification of children. In Section [III](#sec4){ref-type="sec"}, [I](#sec2){ref-type="sec"} discuss whether surrogacy may be restricted because of the potential exploitation of gestational women. Section [IV](#sec5){ref-type="sec"} discusses the case law of the European Court of Human Rights regarding welfare concerns of children born from surrogacy. In each section, I will engage with existing doctrine, different philosophical approaches, and case law. Furthermore, when discussing these points, I will lay out the principles that ought to guide the regulation of surrogacy under the ACHR. In Section [V](#sec6){ref-type="sec"}, my conclusion will be that none of these justify a complete ban on surrogacy --but may justify regulations consistent with the ACHR.

Before starting my discussion, let me mention that, of course, in many other jurisdictions---notably, the United States and Canada---the discussion about surrogacy is about its commercialization. In Canada, for example, the ban on commercial surrogacy is seen as an expression of communal social values and a concern for the commodification of human gametes and embryos. Thus, the discussion there is whether restrictions are compatible with the Canadian Charter of Rights and Freedom. In contrast, in the USA, a market approach to surrogacy seems to be the rule. ^[16](#fn16){ref-type="fn"}^ Now, given that the discussion in most State parties to the American Convention is at a different, earlier stage, the focus of this paper will be the more basic question of whether surrogacy can or should be allowed at all. Nevertheless, when discussing different regulatory approaches to surrogacy, I will engage in the commercialization debate.

In addition, surrogacy is a transnational social and legal challengse because people from countries where the practice is not allowed travel to other jurisdictions in search of surrogates and intermediary agencies, provided that they have the economic resources to do so. Thus, surrogacy is one of the main services involved in what is now known as \`reproductive tourism\'. Furthermore, the international regulation of surrogacy poses important private and public international law issues. Several approaches have been adopted in domestic laws.^[17](#fn17){ref-type="fn"}^ In this paper, given the focus in the legal regulation of surrogacy within State parties to the ACHR, I will not be discussing these complex international and transnational legal issues.

ARTAVIA MURILLO, PRIVACY, AND SURROGACY {#sec2}
=======================================

In *Artavia Murillo*, the IACtHR discussed reproductive decision-making under the lens of the right to privacy, recognized in article 11 of the ACHR. First, Article 11(1) establishes that each person has a right to respect for his/her honor and recognition of his/her dignity. In addition, article 11(2) states that '\[n\]o one may be the object of arbitrary or abusive interference with his private life, his family, his home, or his correspondence, or of unlawful attacks on his honor or reputation.' Article 11(3), in turn, establishes that this right must be protected by law. In that vein, in *Artavia Murillo*, the IACtHR has established that, "The concept of private life encompasses aspects of physical and social identity, including the right to personal autonomy, personal development and the right to establish and develop relationships with other human beings and with the outside world. The effective exercise of the right to private life is decisive for the possibility of exercising personal autonomy on the future course of relevant events for a person\'s quality of life. Private life includes the way in which individual views himself and how he decides to project this view towards others, and is an essential condition for the free development of the personality.^[18](#fn18){ref-type="fn"}^"

For the court, private choices belong to the important sphere of individual existence and identity in which state discretion should be curtailed.^[19](#fn19){ref-type="fn"}^ Reproductive choices are private choices. This is why the Court held that that the"decision of the couples \[...\] to have biological children is within the most intimate sphere of their private and family life. Furthermore, the way in which couples arrive at that decision is part of a person\'s autonomy and identity, both as an individual and as a partner. It is therefore protected under Article 11 of the American Convention.^[20](#fn20){ref-type="fn"}^"

This means that, prima facie, from the perspective of the ACHR, people have a right to reproductive autonomy inasmuch as neither the State nor third parties have the right to interfere in their reproductive decisions. Among the various reproductive decisions we may make is to make use of alternative methods of procreation, such as surrogacy.

Having explained this, it must be borne in mind that there are no absolute rights under the ACHR. Indeed, Article 16(2) of the Convention establishes that the exercise of rights granted under the Convention is 'subject only to such restrictions established by law as may be necessary in a democratic society, in the interest of national security,^[21](#fn21){ref-type="fn"}^ public safety or public order, or to protect public health or morals or the rights and freedoms of others.'^[22](#fn22){ref-type="fn"}^ The IACtHR has stated that, for a restriction of a right to be legitimate, it (i) must be made in response to 'an urgent social need' and directed towards 'satisfying an imperative public interest', (ii) must employ the least restrictive alternative, i.e., the available means which least jeopardize the protected right; and (iii) must be 'proportional to the interest \[that it seeks to protect\] and must adjust itself to the achievement of this legitimate objective'.^[23](#fn23){ref-type="fn"}^

In order to analyse whether arguments posed against surrogacy would justify its restriction under Article 16.2 of ACHR, in the next sections, I will discuss potential objection to surrogacy, starting with corruption objections.

CORRUPTION OBJECTIONS {#sec3}
=====================

Essentialism {#sec3-1}
------------

The first potential objection is what Debra Satz describes as the 'essentialist thesis', that is, the idea that there is something essential about reproductive work that makes it different from other jobs, that is, that should make it not subject to trading.^[24](#fn24){ref-type="fn"}^ Reproductive work involves restrictions on the behavior of women over the 9 months of pregnancy. These restrictions are not present in other jobs. Moreover, in gestational surrogacy, given that the woman donates her egg, there\'s a genetic component lacking in other kind of works. In this vein, Carole Pateman states that women\'s reproductive work is more 'comprehensive' of their identity than other productive capacities that women and men have.^[25](#fn25){ref-type="fn"}^

These arguments may be challenged for a number of reasons. For instance, as Debra Satz explains, 'how do we decide which features or skills of women are essential to their identity and which are not? In other words, why should we consider sexuality to be more binding to the self than friendship, family, religion, nationality or work?'^[26](#fn26){ref-type="fn"}^ Furthermore, other jobs may also involve significant restrictions, such as the prohibition to work for other people when the employment contract has an exclusivity clause. Lastly, as Satz also explains, perhaps the view that selling one\'s reproductive capacity is degrading could reflect an attempt by society to control female sexuality.^[27](#fn27){ref-type="fn"}^

From the perspective of Article 16 (2) of the Convention, this objection to surrogacy seems to appeal to public order or morality as a reason to restrict access to surrogacy. Nonetheless, the reference to morality or common good should not necessarily be linked with the values of the majority, namely with positive morality (the fact that certain values are shared by the majority does not say anything on whether the law should enforce them); nor can 'public order' mean just 'order'. The Court\'s interpretation of article 11 of the ACHR dictates that the State should not interfere with the individual choice of life plan or ideals of human excellence; it should instead limit to the design of institutions that facilitate people\'s pursuit of their own plans and the fulfillment of their virtue\'s ideals, such as different life plans, even when those plans may seem irrational or reckless to a majority of us.^[28](#fn28){ref-type="fn"}^ The limit is, thus, the infringement of third parties' rights. Therefore, to dismiss the essentialist thesis, and even granting the existence of a tight connection between sexuality and a person\'s identity, it may suffice to appeal to the prohibition to impose values on other people. Accordingly, it follows from the foregoing that the---popular---belief that the sale of reproductive services is immoral does not, in itself, justify its prohibition. In any event, it would be necessary to demonstrate that surrogacy causes damage to third parties---such as the resulting child or the gestational women.

Perfectionism {#sec3-2}
-------------

A second argument against both altruistic and commercial surrogacy claims that it corrupts maternity, that is, the relationship between mothers and children.^[29](#fn29){ref-type="fn"}^ This is a perfectionist argument because, in this view, the maternal bond reflects an important social value that our legal and political institutions ought to promote. In its best light, this objection could be founded in a form of communitarianism. Communitarians criticize the universalist and 'atomist' pretensions of liberalism. They contend that liberalism deprives us of contextual ties, such as our families or religions that define our identity as people.^[30](#fn30){ref-type="fn"}^ Therefore, political and legal institutions must promote social and communal values, which build our identity. Respect for autonomy is important, but it cannot be everything for life in society.^[31](#fn31){ref-type="fn"}^

Now, the problem with this argument is that it seems to imply that the life plan to carry a pregnancy to term, give birth, and then raise a child is more valuable than the life plan of women who become pregnant but do not share the entirety of that plan. For instance, women may decide to have an abortion, or, alternatively, they may not want to raise a child.

The perfectionist may still object that that liberal anti-perfectionism is suspicious: it claims neutrality toward different conceptions of the good but, by not supporting valuable practices, liberals impose their own ideal of the good life. Thus, they fail to be neutral.^[32](#fn32){ref-type="fn"}^ This objection is unfair because liberals do not deny the importance of constitutive values and communal attachments. For instance, John Rawls, a liberal political theorist, agrees with one of his critics, Michael Sandel, in that such values flourish in the context of different sorts of associations, family life, churches, and so on.^[33](#fn33){ref-type="fn"}^ Allowing surrogacy does not denigrate the relationship between mother and children. In fact, intentional mothers (and intentional parents, more generally) can develop deep personal attachments just as biological parents do.

Commodification {#sec3-3}
---------------

A third 'corruption' argument refers to the commodification of children, which is morally unacceptable and further unlawful. This concern is only present in commercial surrogacy. International law clearly prohibits the sale of children. Article 35 of the Convention on the Rights of the Child (CRC) provides that 'States Parties shall take all appropriate national, bilateral and multilateral measures to prevent the abduction of, the sale of or traffic in children for any purpose or in any form.'^[34](#fn34){ref-type="fn"}^ Moreover, Article 2 (a) of the Optional Protocol to the Convention on the Rights of the Child on the Sale of Children, child prostitution and child pornography states that: 'Sale of children means any act or transaction whereby a child is transferred by any person or group of persons to another for remuneration or any other consideration.'^[35](#fn35){ref-type="fn"}^ According to these rules, if commercial surrogacy entails selling children, then it should be banned. Nevertheless, as Tobin explains, this provision is subject to interpretation and, ultimately, interpretation is an imprecise task that rests on the persuasiveness of the interpretation offered.^[36](#fn36){ref-type="fn"}^ One way of interpreting these provisions is by making reference to Article 3 of the Optional Protocol on the Sale of Children, Child Prostitution, and Child pornography, which provides that 1. Each State Party shall ensure that, as a minimum, the following acts and activities are fully covered under its criminal or penal law, whether such offences are committed domestically or transnationally or on an individual or organized basis: In the context of sale of children as defined in article 2:Offering, delivering or accepting, by whatever means, a child for the purpose of: b. Sexual exploitation of the child;c. Transfer of organs of the child for profit;d. Engagement of the child in forced labor;

Tobin argues that, given that all these activities contemplate the exploitation of children, commercial surrogacy may not be banned because its purpose is non-exploitative; rather, the intending parents are supposed to provide appropriate care and support to the child.^[37](#fn37){ref-type="fn"}^ However, Tobin claims that, given that article 2 does not refer to 'exploitative acts' but to 'any act', it follows that the purpose of the transfer is irrelevant.^[38](#fn38){ref-type="fn"}^ Any act of transfer would entail a violation of children\'s rights.

Now, as Satz explains, the surrogacy agreement does not make intended parents owners of the resulting children. Children born from surrogacy are not expendable objects. Parents cannot do whatever they want with their children. They cannot sell them, nor destroy them as they may do with other objects.^[39](#fn39){ref-type="fn"}^ Children do not become slaves of their intended parents. Intended parents are subject to the same laws and human rights responsibilities than the ones binding to a biological or adoptive parent.^[40](#fn40){ref-type="fn"}^

Summing this section up, I have argued that, under the rights approach of the ACHR, corruption objections fail to justify a complete ban to surrogacy. First, with regard to the essentialist objection, the---popular---belief that the sale of reproductive services is immoral does not, in itself, justify its prohibition. Second, the perfectionist argument fails because it assumes that the life plan of raising children is more valuable than others---an assumption incompatible with the liberal foundation of the ACHR. Furthermore, it\'s not true that surrogacy corrupts maternal and paternal bonds---obviously, intentional parents can develop deep personal attachments to their children just as biological parents do. Finally, I have argued that, given that surrogacy does not entail per se exploitation of children, it is compatible with human rights law. In fact, intentional parents owe the same type of duties that biological parents owe to their children. In the next section, I discuss the objection raised by the potential exploitation of surrogate women.

EXPLOITATION^[41](#fn41){ref-type="fn"}^ {#sec4}
========================================

Since Marx, 'exploitation' has been a contested concept. There are many accounts of its meaning. One of them is associated with advantage-taking. However, in fact, every contractual arrangement entails advantage-taking: each of the parties to a contract obtains something from the counter-party. The issue, in any case, is which types of advantage-taking are acceptable.^[42](#fn42){ref-type="fn"}^

Under international law, the Convention on the Elimination of All Forms of Discrimination Against Women does not specifically ban the exploitation of women.^[43](#fn43){ref-type="fn"}^ Article 6 provides that 'State parties shall take all appropriate measures, including legislation, to suppress all forms of traffic in women and *exploitation of prostitution* of women.' As Tobin explains, in contrast, Article 34 of the CRC explicitly imposes an obligation to prohibit 'all forms of exploitation of children'. Nevertheless, it may be possible to construe Article 6 of the CEDAW broadly as banning exploitation of women more generally by interpreting it in accordance with the object and purpose of the Convention.^[44](#fn44){ref-type="fn"}^ That would mean that, given that the aim of CEDAW is to protect women from all forms of discrimination, exploitation in general would be against its purpose.^[45](#fn45){ref-type="fn"}^ An important consideration is that of the health of the gestational woman. The health of the surrogate ought to be protected throughout the entire process. This duty is reflected in the CEDAW. Indeed, its article 12 requires States Parties to 'ensure \[...\] access to healthcare services, including those related to family planning' and to 'ensure to women appropriate services in connection with pregnancy, confinement and the post-natal period, granting free services when necessary, as well as adequate nutrition during pregnancy and lactation.'^[46](#fn46){ref-type="fn"}^ As Stark elucidates, provided the health of the surrogate is protected, objections to the practice are reduced. Thus, neither commercial nor altruistic surrogacy is inconsistent with CEDAW.^[47](#fn47){ref-type="fn"}^ Of course, in countries where abortion is not illegal, gestational women should be entitled to a right to get an abortion regardless of the content of the agreement.

The exploitation objection may take two forms. The first one focuses on the exploitation of poor women, who may be taken advantage because of their vulnerability. The second one focuses on gender inequality: in societies where gender has effects on the opportunities that people may have in their lives, commodifying women\'s reproductive capacity is objectionable: women may be seen as mere reproductive tools, therefore perpetuating gender stereotypes. This is the 'structural exploitation' objection.

As for the exploitation of women in vulnerable situations, mainly living in poverty, in many cases, the consent of the surrogate is not marked by her extreme need to get money; in those cases, there is no 'state of necessity'. Hence, the context in which the surrogacy takes place is critical. Thus, for example, as Pamela Laufer-Ukeles describes, in the United States the structural factors that lead to the suspicion of exploitation of a woman are not typically present.^[48](#fn48){ref-type="fn"}^ In developing countries these factors may be present, but not in each and every transaction. Furthermore, in exercising their autonomy, many women may especially value the opportunity of entering into these agreements---for instance, because they are committed to helping other people. A universal prohibition based on reasons of principle would not be sensitive to the different realities of each country---all the more, it would not be sensitive to the context in which each transaction takes place. In addition, it has been suggested that surrogates will unlikely be poor. This is because, given structural inequality in access to health services and the social determinant of health, poor women are more likely to have a poor health condition in comparison to middle class women.^[49](#fn49){ref-type="fn"}^ On this basis, an absolute prohibition of commercial surrogacy appears to be incompatible with the ACHR. Nevertheless, of course, law can take measures to prevent exploitation of vulnerable women. As I shall mention later in the paper, the legal regulation of surrogacy may include 'exploitation-avoiding' measures---other than those usually available for contracts more generally, such as unconscionability.

As for the structural exploitation objection, a potential problem is that banning surrogacy may, in fact, reinforce---rather than combat---social norms about the role of women in society: it may reinforce the 'Good Mother/Bad Mother' stigma.^[50](#fn50){ref-type="fn"}^ The good mother would be a woman who embraces the role that society expects of her: she accepts the biological and genetic link between conception, gestation, and maternal bonds. She puts her maternal role over other personal choices such as professional realization. In contrast, the bad mother rejects the inevitability of biological maternal bonds. By so doing, she rejects her children and abandons them. For her, personal concerns are more important than motherhood. In this view, the 'bad mother' is socially disapproved, thus leading to stigma and social stereotyping.^[51](#fn51){ref-type="fn"}^ Stigma may impact personal relationships and as shown in greater depth below, affect health.^[52](#fn52){ref-type="fn"}^ Indeed, surrogates have often reported lack of social support from their partners and families.^[53](#fn53){ref-type="fn"}^ 'Pro natalist' and 'sexist' societies---such as Latin American societies---socially disapprove bad mothers.^[54](#fn54){ref-type="fn"}^ Again, this concern need not imply a market approach to surrogacy, but it means that completely banning surrogacy would not contribute to fostering gender equality.

In order to address the issue of potential exploitation, let me consider three regulatory approaches: the 'contractual-economic' view; the 'anti-stigmatization' approach; and the 'expectations' perspective. I will address each of these three in turn. Working under the assumption that surrogacy is compatible with the ACHR, during my exposition, I will explain how each of these approaches can help us think of how regulation should or should not look like.

The 'contractual-economic' view {#sec4-1}
-------------------------------

Under this view, surrogacy should be considered a contract and, hence, usual defenses, such as unconscionability, threat, and fraud would apply. Thus, for instance, the unconscionability doctrine would prevent one of the parties to the contract from taking an excessively disproportionate advantage from its counterpart. Now, in the absence of a contractual defense, in this view, as Posner has argued, surrogacy contracts should be strictly enforceable.^[55](#fn55){ref-type="fn"}^ This view is not unanimous in the economic analysis of law.^[56](#fn56){ref-type="fn"}^ For instance, Michael Trebilcock explains that surrogacy presents special challenges, such as the situation of the children born through surrogacy. These challenges involve risks that would be better to avoid through specific regulation. For instance, when cases become notorious, such as the 'Baby M' case, which caused a wide-ranging public debate at the national level on surrogacy in the United States, the born through surrogacy unintentionally turn into famous people, which may result in mental damage.^[57](#fn57){ref-type="fn"}^ To avoid these risks, from an economic perspective, Trebilcock proposes a regulation that grants the surrogate the right to decide on whether she would like to keep the child until up to 1 month after the delivery. To be sure, this would increase the costs of the agreement for the contracting parties. Indeed, for the first month of the child, the intended parents would lose their right to demand the handing over of the child. In commercial surrogacy, this risk would be discounted from the price that the intended parents would pay. Furthermore, the contracting parties could negotiate when the payment would take place: probably, for the intended parents, the best moment would be at the handing over of the child in order to avoid opportunistic behavior of the surrogate.^[58](#fn58){ref-type="fn"}^

To protect the surrogate once she is already pregnant, Trebilcock suggests that the law should not give the intended parents the option to repent and get out of the contractual relationship, whether free of charge or not. To illustrate this point, imagine the case of a couple who underwent surrogacy and a few months after they had entered into an agreement with a gestational mother, the woman became pregnant and, thus, the couple would like to get out of the surrogacy agreement. According to Trebilcock, the couple should not be allowed to escape from the contractual relationship, even in the case in which they are willing to pay compensation for the breach of contract.^[59](#fn59){ref-type="fn"}^ This is an important point because, as I will later in my discussion of the European caselaw, not allowing for the intended parents repentance and ensuring parentage before pregnancy are also ways of protecting the best interests of the child.

In addition, the right to a cooling-off period after birth may also be founded in the libertarian-paternalistic nudge literature.^[60](#fn60){ref-type="fn"}^ This literature holds that the assumption made by economists that human are rational individuals is wrong. We are humans, not econs. That means that, based on biases of different sorts, we usually make wrong decisions. Thus, some forms of paternalism are justified to induce us to make better ones. In surrogacy agreements, providing the gestational woman a period to rethink about her decision of committing to give up the resulting child may lead her to undo a mistake. As we shall see in the next section, this argument for cooling-off periods is problematic because it assumes that gestational women are irrational in their decision to become surrogates.

The anti-stigmatization approach {#sec4-2}
--------------------------------

Another route to regulating the potential exploitation is through what I call the 'anti-stigmatization approach' to surrogacy: when analysing surrogacy cases, courts should bear in mind the stigma and gender stereotyping dimension of surrogacy regulation. As Paula Abrams explains, '\[t\]he State should not be a participant in the process of shaming women for their reproductive decisions; such actions deny women moral agency. Law instead should be a means for contesting stigma associated with gendered stereotypes, particularly those stereotypes that undermine reproductive decision making.^[61](#fn61){ref-type="fn"}^' Now, against this view, according to Abrams, the legal regulation of surrogacy may contribute to gender stereotyping in several ways. First, although informed consent is a capacity credited to adults, the law is suspicious of the value of consent in the decision to become a surrogate. Abrams explains that the underlying rationale for that rule is the assumption that 'a rational woman would not voluntarily disrupt the connection between pregnancy and maternity'.^[62](#fn62){ref-type="fn"}^ Second, by establishing a post-birth limbo allowing the surrogate to change her mind, the law may reinforce the expectation that surrogates are irrational and, thus, likely to experience regret.^[63](#fn63){ref-type="fn"}^ Third, the law assumes that the decision not to become a mother is the result of duress and that women should be protected from exploitation.^[64](#fn64){ref-type="fn"}^ Abrams argues that these types of regulations may reinforce gendered stereotypes of motherhood.

Therefore, under a gender-based approach, regulation should be based on equality and non-discrimination, and may only serve the purpose of setting out rules for the full enjoyment of women\'s rights. It may be objected, however, that the reason why law may allow surrogate women to change their minds and keep the child is not connected to a desire to stigmatize women. That right can be founded in the recognition that the experience of pregnancy is unique. It may be true that some surrogates find it easy to distance from the child and hand her over. But that doesn't mean that women that experience that type of special connection are irrational. In the following section, I discuss the 'expectation approach,' which aims to take into account both perspectives.

The 'expectations' perspective {#sec4-3}
------------------------------

One could also potentially justify regulation from what I call an 'expectations' perspective. As Laufer-Ukeles explains, neither those in favor nor those against surrogacy have enough empirical information because none of them agree on what 'exploitation' means^[65](#fn65){ref-type="fn"}^ or what the object of surrogacy is. Furthermore, the benefits of surrogacy depend on the context in which it is conducted. On the one hand, one may argue that the best scenario for the child that is born through surrogacy is to be raised by their intended parents---the ones who have invested economic and emotional resources to obtain the 'status' of parents. However, on the other hand, one might object that the surrogate did not have any other way to earn money but by selling her reproductive services. In that case, the benefits of surrogacy are, at the very least, controversial. Laufer-Ukeles submits that, provided that we have information about what the effects of surrogacy actually are, then the supporters of any position may be more inclined to be flexible about their principles. In this way, she hopes to promote a constructive dialogue on how to approach to surrogacy.^[66](#fn66){ref-type="fn"}^ To that end, Laufer-Ukeles proposes a surrogacy regulation whose aim is to satisfy the concerns of each party in the discussion. She has in mind a regulation that is respectful of the intimacy among the parties to the surrogacy agreement. This type of intimacy not only exists between the surrogate and the child, but also between the intended parents and the surrogate. According to Laufer-Ukeles, surrogates have the expectation that the birth of the child will not mean that all these intimate connections will end. Her theoretical framework is that of relational autonomy. In this view, autonomy is not merely about independence, individual rights, boundaries between individuals and control. Rather, it is about a capacity that can be fostered or undermined through personal relationships and societal structures. ^[67](#fn67){ref-type="fn"}^ Regulation should then protect surrogates from emotional harm, support the other participants in the transaction, and take into account the popular concern that surrogacy threatens human dignity.^[68](#fn68){ref-type="fn"}^ Laufer-Ukeles distinguishes between 'autonomy-promoting' and 'exploitation-avoiding' measures. This distinction is very helpful in thinking how regulation would ideally look like. As we shall see, however, her examples of these measures are problematic.

First, autonomy-preserving measures may include a right of the gestational woman to demand after birth infrequent but potentially ongoing visitations in the event she has difficulty in separating from the child. Thus, as mentioned, the parties will not see the agreement as one that ends with birth.^[69](#fn69){ref-type="fn"}^ If this were to dissuade couples unwilling to accept visitation rights from pursuing surrogacy couples, the outcome would be fine as those couples would probably not be willing to commit to the intimacy of surrogacy agreements. Now, recognizing a right to ongoing visitation would be too much of an intrusion in the intending parents privacy. The expectations perspective on this point is perfectionist because it seems to assume that only surrogate agreements that create intimate bonds between the parties are valuable. This view would be inconsistent with the commitment to privacy of the ACHR.

Another autonomy-promoting measure would be allowing only for gestational surrogacy, so that gestational women would find it easier to separate from the child.^[70](#fn70){ref-type="fn"}^ This measure is based on the empirical assumption that, because of their genetic link to the child, traditional surrogates find difficulties in separating from the child. Legislation in many jurisdictions is based on this view.

Second, 'exploitation-avoiding' measures would include psychological evaluations and informative counseling before entering a surrogacy agreement. Depending on how this is put into practice, it may or may not be acceptable as an exploitation avoiding measure. It may, for example, stigmatize women that decide to become surrogates against what psychological advice, who may be taken to be irrational women. Exploitation-avoiding measures may also demand a requirement that gestational women have been pregnant before.^[71](#fn71){ref-type="fn"}^ Many women would find this unacceptable because they may want to help others by becoming surrogates even before raising their own child. Finally, in commercial surrogacy, regulating the price paid may also prevent exploitation. It may be suggested that there should be a 'fair price'. However, as Sharon Bassan explains, "It is hard to determine what is considered a fair price. A minimum price might reduce exploitive conditions towards the supplier by giving them better payment for their work. However, it might raise objections on the part of infertile patients incapable of paying higher amounts. These people would not be able to recourse to the market to fulfill their right to reproduce. A possible suggestion may be to set a minimum price, or to determine that suppliers get no less than 50% of the value of the transaction^[72](#fn72){ref-type="fn"}^."

This suggestion is unconvincing given the evidence about the economic effects of caps such as shortages. Moreover, one should be careful that regulation may entail forms of paternalism incompatible with the ACHR.

Let me finish this section by summarizing the discussion and make proposals on how should surrogacy be regulated in States Parties to the ACHR. First, given the effects for resulting children, the surrogacy agreement is not an ordinary contract. Thus, it calls for special regulation. This regulation may include both autonomy-preserving and exploitation-avoiding measures. As I have argued, the distinction between these types of measures is not clear-cut, but it\'s helpful to think of how regulation would ideally look like. For example, both to avoid unfair advantage-taking of the surrogate and to verify her informed consent, the law can require ex ante judicial intervention to authorize the surrogacy agreement. This is an important distinction between surrogacy agreements and ordinary contracts which are usually seen as private and where courts have no role to play unless there is disagreement between the parties. It\'s true that in unconscionable contracts, courts intervene by either nullifying agreements or by requiring the advantage-taking party to change the contracting conditions. This type of intervention, however, is always ex post, that is, it only takes place once the parties enforce the agreement. It is also that, in many jurisdictions, the content of form contracts or contracts of adhesion ought to be approved by an administrative body before they can be used. But this type of ex ante intervention is not for each and every signed agreement, but a general ex ante control to avoid the use of exploitative terms. That makes sense because, otherwise, the social cost of signing consumer contracts would be prohibitive. In contrast, in order to be binding, each and every signed surrogacy agreements should go for ex ante judicial revision and authorization. The number of surrogacy agreements per jurisdiction is not massive (at least, not as massive as consumer contracts) and the legal takes of the agreement are so important that ex ante intervention would be justified.

Some regulations include a duty to go through psychological counseling before committing to become surrogates. Now, we should be careful about psychological counseling because of its potential stigmatization effects. For sure, just as under the law of the State of California in the United States, it should be mandatory for surrogates and intending parents to have independent legal counseling about the legal implications of the agreement. This would avoid conflicts of interests between the interests of surrogates and intentional parents.

Price-wise, because of the economic effects of maximum prices, the idea of a 'fair price' for commercial surrogacy agreements would be problematic. In ordinary contracts, the unconscionability doctrine works an exploitation-avoiding measure. Surrogacy agreements would be different in that there ought to be judicial ex ante control of the price and of other terms. But the outcome is the same: free and informed parties may agree on certain terms, but those are always subject to judicial review or, in the case of surrogacy agreements, ex ante authorization.

Finally, given that women who do not have children or have not been pregnant before may want to become surrogates, the requirement that surrogates must have children in order to become surrogates is not justified. It may be objected that the probability that women who already are legal parents may want to keep the resulting child is much lower than the probability of women who are not parents willing to do so. However, this is a contingent, empirical argument based on a probabilistic generalization. The requirement of ex ante authorization would tackle this possibility in that, in order to recognize the legal parentage of the intending parents, judges will have to assess the conditions under which the surrogacy agreement is celebrated and the odds that the surrogate will want to keep the resulting child. Judges, of course, may end up making a mistake about this, but one cannot say that only because a woman is already a parent she will not be willing to keep the child, not can the opposite be assured, that is, that women who do not have children will want to keep her.

So far, my discussion has focused in the situation of surrogates and intentional parents. The next section will focus on surrogacy and the best interests of the child.

CHILD WELFARE CONCERNS: PARENTHOOD, MATER CERTA EST, AND THE BEST INTERESTS OF THE CHILD {#sec5}
========================================================================================

One concern that may justify a restriction on surrogacy in light of Article 16.2 of the ACHR is based on the effect that surrogacy may have on children born as a consequence of assisted reproduction techniques. This concern applies to both altruistic and commercial surrogacy. Moller Okin, for instance, argues that surrogacy arrangements do not take into account the best interests of the child.^[73](#fn73){ref-type="fn"}^ The 'best interests of the child principle' is one of the organizing principles in family law.

This concern is not exclusive to surrogacy, but is common to various areas of law. Thereby, the CRC, in its preamble, provides that 'childhood is entitled to special care and assistance.' In its Article 3, it recognizes that '\[i\]n all actions concerning children, whether undertaken by public or private social welfare institutions, courts of law, administrative authorities or legislative bodies, the best interests of the child shall be a primary consideration.'^[74](#fn74){ref-type="fn"}^ In the Inter-American system, the IACtHR Advisory Opinion 17/2002 on the Juridical Condition and Human Rights of the Child expressed that the best interest of the child shall be understood "'as the premise for interpretation, integration and application of laws pertaining to childhood and adolescence \[it\] is based on the very dignity of human being, on the characteristics of children themselves, and on the need to foster their development, making full use of their potential, as well as on the nature and scope of the Convention on the Rights of the Child \[and it is\] a reference point to ensure effective realization of all rights contained in that instrument. Their observance will allow the subject to fully develop his or her potential.^[75](#fn75){ref-type="fn"}^"

It is important to distinguish between two applications of the best interests principle. On the one hand, it is invoked as a reason against allowing surrogacy. The argument is that, given the potential personal costs for children born from surrogacy, it should be banned. On the other hand, the second application of the principle is for scenarios where surrogacy is forbidden, a child is born from surrogacy and the issue faced by legislators or by Courts is whether the resulting child should remain with her intentional parents, with the surrogate, or with anyone else. I will discuss these arguments in turn.

First, as Glenn Cohen has explained, the transposition of the best interests of the child reasoning to regulations of reproduction that alter when, whether, or with whom individuals reproduce 'is rhetorically attractive but deeply intellectually problematic for reasons associated with Derek Parfit\'s Non-Identity Problem:'^[76](#fn76){ref-type="fn"}^"So long as a child will not be provided a 'life not worth living,' the child cannot be said to be harmed when its counterfactual was not existing, or by having a different child (genetically speaking) substituted for it. Thus, any intervention that will alter whether, with whom, or even when individuals reproduce cannot be justified by concern for protecting the resulting child\'s welfare unless the child would have a life not worth living absent the intervention.^[77](#fn77){ref-type="fn"}^"

The argument is that, had the surrogacy not taken place, the resulting child would not have existed. Thus, departing from the reasonable assumption that living is better than not living at all, forbidding surrogacy would actually not be in her best interests.

Let us now discuss the application of the best interests principle to an already existing child born from surrogacy. Now, as Rojo and Spector explain, the expression 'best interests of the child' can be interpreted in several ways.^[78](#fn78){ref-type="fn"}^ To begin with, it is not evident that it is always better for the children to be under the care of their biological parents or the pregnant woman. One obvious way to see this is in cases in which biological parents treat their children violently.

Given the interdependence of human rights, the CRC should be specially taken into account. Its Article 7 states that 'the child shall be registered immediately after birth and shall have the right from birth to a name, the right to acquire a nationality, and, as far as possible, the right to know and be cared for by his or her parents.' If included in national law, this provision poses challenges. If the law follows the *mater certa est principle*, the status of a child born by surrogacy will be unclear.^[79](#fn79){ref-type="fn"}^ If national law determined that a child born of surrogacy cannot get the nationality of her intended parents, then the child would be in uncertain legal status.^[80](#fn80){ref-type="fn"}^ To address these concerns, domestic laws should be reformed.^[81](#fn81){ref-type="fn"}^

While the Inter-American system has not addressed the surrogacy issue yet, it has been discussed by the European Court of Human Rights (ECtHR). The ECtHR did not address the merits on the legality of surrogacy; nonetheless, it has discussed the juridical condition of the children born through surrogacy. In 2014, the Court decided the *Mennesson* (application no. 65,192/11) and *Labassee* (application no. 65,941/11) cases, both against France. In both cases, the Court arrived to the same decision, namely ordering France to recognize parentage to two girls born through surrogacy. In order to discourage the French from traveling abroad to make use of reproductive services prohibited in France, France did not recognize the parentage of the children born through surrogacy outside the country. On many occasions, the Court has invoked the 'margin of appreciation' doctrine to enable States to legislate on certain topics as they deem appropriate. However, in the case of parentage, since it is an essential aspect of the identity of individuals, the margin is reduced. Hence, *'*States could prohibit surrogacy, but they cannot ignore the children\'s parentage because it would put them in a situation of great uncertainty about their identity'. The Court held that identity is required for the respect for the privacy of individuals. In addition, the Court mentioned that, if the parentage were not recognized, the girls could not inherit, which would deprive them of an additional component of their identity (unless Mr. and Mrs. Mennesson wrote a will to favor them).^[82](#fn82){ref-type="fn"}^

It is notable that the ECtHR emphasized the need for a genetic or biological connection of the intended parents with the child. In contrast, the most recent caselaw of the ECtHR does not focus on the genetic or biological connection. In 2015, the ECtHR issued its decision on the case *Paradiso and Campanelli v Italy* (Paradiso I).^[83](#fn83){ref-type="fn"}^ The case dealt with an agreement between an Italian couple and a Russian company, Rosjurconsulting. According to the agreement, neither the intended parents nor the surrogate mother would provide genetic material. The child was delivered by a Russian surrogate mother in Russia. The birth certificate was issued on behalf of the intended parents. The Italian consulate in Russia handed over the documents that allowed the child to be taken to Italy. Once in Italy, Paradiso and Campanelli tried to have the certificate recognized, but it was denied since the documentation was false. Both were accused of misrepresenting their marital status and violating adoption laws by bringing the child without authorization. A juvenile court declared the child\'s abandonment and adoptability because his biological parents were unknown. The Court of Appeals upheld this decision and the child was turned over to social services and any contact with the couple was prohibited. The ECtHR held that the couple did not have standing to act on behalf of the child. However, it argued that this situation entailed a violation of Article 8 of the European Convention on Human Rights since there was an interference with the couple\'s family life. The Court claimed that *'*the State should take into account the best interest of the child over any other consideration such as genetic ties'. Although Ms. Paradiso and Mr. Campanelli had only shared 6 months with the baby, it was enough for them to have built family ties and the State should do everything possible to rebuild them.

In 2017, the Grand Chamber of the ECtHR delivered a new judgment on the Paradiso case (Paradiso II) in which it analysed whether Article 8 of the ECHR was applicable to the case and whether the urgent measures ordered by the Minors Court, which resulted in the child\'s removal, amounted to an interference in the applicant\'s right to respect for their family life and/or their private life. In the first place, the Court focused on the existence of a 'family life' under the terms of Article 8 of the ECHR and accepted that 'the existence of *de facto* family life between an adult or adults and a child in the absence of biological ties or a recognized legal tie, provided that there are genuine personal ties.' Therefore, the Court found it necessary to consider the quality of the ties in order to decide whether the 'genuine personal tie' requirement was fulfilled in the case. In so doing, the Court relied on the duration of the cohabitation between the applicants and the child as a key factor in the recognition of the existence of a family life. After a thorough analysis, the Court concluded that no family life existed in the case. Nonetheless, the Court held that the case fall within the applicants' right to a 'private life'. The Court noted that the applicants 'had a genuine intention to become parents' and that a 'major part of their lives was focused on realizing their plan to become parents'. Taking into account the emotional bonds created and developed between an adult and a child, the Court considered that the lack of biological or legal ties was not relevant to conclude if the facts fall within the scope of 'private life', in the sense of the applicants' right for respect of its decision to become parents.

Having determined the applicability of Article 8 to the case, the Court examined whether the measures taken in respect of the child---removal, placement in a home without contact with the applicants, being placed under guardianship---amounted to an interference with the applicants' private life. The Court noted that such interference would be in breach of Article 8, unless it could be justified as being 'in accordance with the law', pursuing one or more of the legitimate aims listed in paragraph 2 of Article 8, and being 'necessary in a democratic society' in order to achieve an aim concerned. After evaluating each of these elements, the Court concluded that the interference was in accordance with all of them and therefore ruled that there was no violation of Article 8 of the Convention due to the fact that the 'public interests at stake weigh heavily in the balance, while comparatively less weight is to be attached to the applicants' interest in their personal development by continuing their relationship with the child.'^[84](#fn84){ref-type="fn"}^

It is worth comparing the reasoning and the outcomes in Paradiso I and Paradiso II. In Paradiso I, the Court saw the case as involving an interference with family life; in contrast, in Paradiso II, the Court argued that no family life but private life was at stake. In Paradiso I, the focus ended up being the best interest of the child. In Paradiso II, the focus is not the child, but the fact that factors other than the private life of the couple are more important in the case. Paradiso I is clearly compatible with intentional parenthood because it is compatible with the best interests of the child. Thus, *mater semper certa est* should not always be the guiding principle. Paradiso II may be also compatible because it recognizes that individuals can have parenthood as a life plan and that the lack of biological or legal ties with the resulting children was not an obstacle for recognizing parenthood. The caselaw of European countries is also instructive. For instance, in Germany, the Federal Court ruled that Germany must comply with a Californian judgment that recognized legal parenthood over a child born through surrogacy to a homosexual couple.^[85](#fn85){ref-type="fn"}^ In turn, in Spain, the Civil Chamber of the Supreme Court confirmed a 2010 decision in which the birth registration of two minors on behalf of a homosexual marriage was canceled. The Civil Chamber held that neither the rights of minors to family life nor the rights of the couple to equality were violated since, in line with the ECtHR jurisprudence, the biological father can claim paternity as established in Article 10 of the Law of Assisted Reproduction Techniques: in order to regularize parentage, an adoption process can be opened.^[86](#fn86){ref-type="fn"}^

This ex post parentage via adoption is followed even in countries where surrogacy is allowed. In fact, in comparative law, countries allowing surrogacy have adopted two different strategies for filing cases of surrogacy. On the one hand, a first group of countries, such as the United Kingdom, regulate parentage in favor of the intended parents through a procedure after childbirth. In these countries, the *mater semper certa* est is the rule and the surrogate is recognized a right to change her mind.^[87](#fn87){ref-type="fn"}^

On the other hand, a second group of countries, such as Greece, Israel, and South Africa, regulate parentage of the intended parents through a pre-approval procedure before a governmental body --judicial, administrative, or notary, depending on the country-- in order for the surrogacy to be approved before conducting the relevant medical treatment. This second system leaves out the *mater semper certa est* rule and protects the intended parents from potential reconsiderations of the surrogate.^[88](#fn88){ref-type="fn"}^

From a human rights' perspective, the ex post approach this generates various difficulties. Lamm explains that: "Adoption implies a post-partum judicialization, and all this situation of judicialization without a legal framework to provide legal security, and the fact of doing so after the birth of the child, which implies that a period necessarily elapses until the parentage in favor of the intended parents is determined, gives rise to a series of violations of different rights of children born through this technique. What happens if, after the children are born, the intended parents repent? What happens if a child is born with malformations or diseases? What happens if the intended parents die or divorce or separate? What happens if the one who does not have a legal link dies, leaving the child deprived of, for example, the ability to inherit? Or if the one who dies is the one who did have a legal bond and the child is left without emplacement? The casuistry is immense, being impossible to predict all the possible violations.^[89](#fn89){ref-type="fn"}^"

Lamm claims that judicial intervention should take place before the gestational mother gets pregnant so as to ensure the parentage of those who caused the pregnancy, excluding potential abuses and legal uncertainty.^[90](#fn90){ref-type="fn"}^

What can the Interamerican System of Human Rights learn from the European caselaw and legislation on surrogacy? First, in the light of the uncertainty caused by parentage ex post and the potential damage to children, a surrogacy regulation compatible with the ACHR should adopt the ex ante approach. Having said so, it\'s important to keep in mind that argued that, in the end, in case of conflict, custody should be decided on the basis of the best interests of the child standard.^[91](#fn91){ref-type="fn"}^ A second important lesson is that, regardless of the absence of genetic ties, the human right to a private family life and private life is compatible with a concern for the best interests of the child.^[92](#fn92){ref-type="fn"}^

CONCLUSION {#sec6}
==========

As I mentioned at the beginning of this article, in most of the Americas, the legal status of surrogacy is uncertain: it is not expressly prohibited nor permitted. Some jurisdictions are already discussing several regulations.^[93](#fn93){ref-type="fn"}^ Given the controversial status of surrogacy and reproductive technologies in the region, legislators and policy makers will face a unique challenge. I hope that the discussions raised in this article have a significant contribution for advancing the realization of surrogacy legislation that upholds the human rights principles of the ACHR. I have focused on the right to enter into surrogacy agreements as an exercise of personal autonomy and in particular of the right to privacy under the framework of the ACHR. Following the IACtHR recent decision in *Artavia Murillo v Costa Rica*, I have suggested that, under the Inter-American system of Human Rights, States Parties to the American Convention should allow for both altruistic and commercial surrogacy. Nevertheless, I have claimed that the ACHR requires States to ensure regulatory structures that assure appropriate protection of the rights of both surrogates and children resulting from surrogacy.^[94](#fn94){ref-type="fn"}^
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For instance, France, Germany, Italy, Spain, and Switzerland.

For instance, Australia, Canada, and the United Kingdom.

See eg Civil Code of the State of Coahuila; Civil Code of the State of Queretaro; Civil Code of the State of Tabasco (amended in Jan. 2016 by Decree 233, Government of Tabasco); Family Code of the State of Sinaloa, Articles 282 -- 297.

See Conselho Federal de Medicina, *Resolution No. 1957/2010* (Dec. 15, 2010); Conselho Federal de Medicina, Brasil. Resolução CFM nº 2.121, de 16 de julho de 2015.

See eg 'C., F. A. y otro v. R. S., M. L. s/impugnación de maternidad', Juzgado Nacional de Primera Instancia en lo Civil N° 102, June 18, 2015 18/5/2015 (Arg.), [www.colectivoderechofamilia.com/categoria/jurisprudencia/jurisprudencia-nacional/](http://www.colectivoderechofamilia.com/categoria/jurisprudencia/jurisprudencia-nacional/) (last visited Jan. 16, 2018); "NN O, s/inscripción de nacimiento\", Juzg. Nac. Civ. N° 83, July 30, 2015 (Arg.) [www.colectivoderechofamilia.com/categoria/jurisprudencia/jurisprudencia-nacional/](http://www.colectivoderechofamilia.com/categoria/jurisprudencia/jurisprudencia-nacional/) (last visited Jan. 16, 2018); Corte Constitucional, Nov. 12, 2015, Sentencia SU‐696/15 (Colom.); Corte Superior de Justicia de Lima, Quinto Juzgado Especializado en lo Constitucional, 21/02/2017, ruling confirmed by Corte Superior de Justicia de Lima, Tercera Sala Civil, Resolución N° 3 (Ref. Expte. Sala N° 01071-2017-0), del 28/06/2017.

*Id.* See also *'*Defensor del Pueblo de la Ciudad Autónoma de Buenos Aires y Otros c. GCBA y Otros s/amparo', Cámara de Apelaciones en lo Contencioso Administrativo y Tributario, Sala I, Aug. 4, 2017 (Arg.). In Argentina, as of May 2018, there are up to 26 judicial decisions on surrogacy.

See Eleonora Lamm, *Argentina* in [International Surrogacy Arrangements. Legal Regulation at the International Level 5]{.smallcaps} (Katarina Trimmings & Paul Beaumont, eds., 2013) \[hereinafter Trimmings & Beaumont\]; Jaime Tecú & E. Lamm, *Guatemala* in Trimmings & Beaumont, at 167; E. Lamm, *Venezuela* in Trimmings & Beaumont, at 397.

*Id.*

Lamm, *Venezuela, supra* note 9.

See notably, Art. 1 Cod. Civ. Y Com. (Arg.) (establishing that cases should be solved in conformity with the Argentine National Constitution and the international human rights treaties to which the Argentine State is a party).

See eg Art. 75.22 of the Argentine National Constitution; Art. 1 of the Political Constitution of the United Mexican States; Art. 93 of the Colombian Constitution of 1991; Art. 7 of the Constitution of Costa Rica.

For a list of States parties, see <https://www.oas.org/dil/esp/tratados_B-32_Convencion_Americana_sobre_Derechos_Humanos_firmas.htm> (last visited Jan. 16, 2018).
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